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JURISDICTION OF CAUSES OF ACTION 

ARISING UNDER THE ACT TO 

REGULATE COMMERCE. 

The Act to Regulate Commerce of 1887, and its amendments, 
besides establishing the Interstate Commerce Commission as a 
tribunal with legislative, judicial and administrative functions, 
made federal statutory duties of duties that had hitherto existed 
at common law, or by state statutes, and also created new rights 
and new duties. By section 22 it expressly preserved the remedies 
then existing at common law and by statutes. As a consequence, 
the carriers found themselves under duties newly created and old 
duties declared by federal authority, and shippers found them- 
selves possessed of new rights and retaining old ones. The crea- 
tion of new and the preservation of old remedies inevitably led 
to conflicts. Different sovereignties and different jurisdictions 
seemed to exercise concurrent authority. 

It is not yet possible to set out with authority the boundaries 
of the different jurisdictions, but the following conclusions are 
submitted as reasonable inferences from the statute and decisions 
of the Supreme Court. 

The duties laid upon carriers by the act are of two kinds, which 
we may call qualified and positive duties. The positive duties call 
for no tribunal to declare whether or not they have arisen. They 
are like all other legal duties, whose breach gives rise to causes of 
action. Examples are, the duty to charge the published rate, to 
furnish transportation, to file schedules of tariffs with the Com- 
mission, to obey the orders of the Commission, etc. The concur- 
rent jurisdiction of the Commission and courts over these causes 
of action will be examined later. 

There are qualified duties which may or may not arise accord- 
ing to circumstances. "Under the statute there are many acts of 
the carrier which are lawful or unlawful according as they are 
reasonable or unreasonable, just or unjust." Pemia. R. R. v. 
International Coal Co. 1 Whenever the duty of the carrier depends 
upon the qualitative character of the act or omission to act, it is a 
qualified duty. 

It is at once evident that the proper determination of this quali- 
tative character of the act or omission may be difficult and 
laborious. It often requires a high degree of expert skill and 

J(1913) ^ v s lg4( 196> 33 gup Ct g93 - 
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knowledge. These problems invoke the exercise of the Commis- 
sion's judicial functions. And the jurisdiction of the Commis- 
sion in determining the qualitative character of the acts or omis- 
sions of carriers is exclusive. Texas & Pacific Railway v. Abilene 
Cotton Oil Co. 2 

JURISDICTION OP THB COMMISSION. 

The determination of whether a rate or a practice is reasonable 
or unreasonable, or justly or unjustly discriminatory, is the funda- 
mental judicial function of the Commission. No cause of action 
can arise in which an unreasonable or unjustly discriminatory rate 
or practice is an essential element, until the Commission in its 
judicial capacity has made a finding upon the character or nature 
of the act, and stamped it as unreasonable or unjust. It may at 
times be difficult to determine whether the duty falls into the 
qualified or positive classification. But if to the duty is applied 
the test, does it depend upon the qualitative character of the act 
or omission, the result places the duty in one or the other category. 

This function of the Commission should be distinguished from 
its jurisdiction over complaints. In determining whether or not 
the qualified duty has arisen and whether or not there has been a 
breach, it is fixing a status. It is creating (or denying) under the 
particular facts a legal duty and declaring its violation. It is a 
preliminary proceeding to a complaint, and the preliminary pro- 
ceeding may be entirely separated from the complaint based upon 
it. After a finding as to the qualitative character of the act, the 
complaint may be brought upon the finding before the Commission, 
or in the federal courts.* 

But in addition to this exclusive jurisdiction, it is provided by 
section 9 of the act: 

"Any person or persons claiming to be damaged by any com- 
mon carrier subject to the provisions of this act may either make 
complaint to the commission as hereinafter provided for, or may 
bring suit in his or their own behalf for the recovery of the dam- 
ages for which such common carrier may be liable under the pro- 
visions of this act, in any district [or circuit] court of the United 
States of competent jurisdiction, but such person or persons shall 
not have the right to pursue both of said remedies, and must in 
each case elect which one of the two methods of procedure herein 
provided for he or they will adopt." 

a (1907) 204 U. S. 426, 27 Sup. Ct. 350. 

'But not in state courts. Darnell v. 111. Cent. R. R. (1912) 225 U. S. 
243, 32 Sup. Ct. 760; Penn. R. R. v. Clark Coal Co. (1915) 238 U. S. 456, 
35 Sup. Ct. 896. 
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This provision gives the commission a jurisdiction, concurrent 
with that of federal courts, for awarding damages for the breach 
of every right of a shipper created by or included in the act to 
regulate commerce. Some rights are created by the act, arising 
out of what we have called positive duties, that had never before 
existed, and some were declared in the statute which had existed 
at common law or by state legislation. There are many which do 
no depend upon the qualitative character of the act or omission of 
the carrier. For example, the duty laid upon the carrier in section 
1 to provide and furnish transportation, includes the duty to deliver 
safely. Loss of goods, or damage to them by negligence or delay, 
is a breach of a duty declared in the act, and under section 9 above 
quoted it seems the Commission has jurisdiction over such a cause 
of action.* 

In Joynes v. Penn. R. R., s Commissioner Harlan held the 
jurisdiction of the Commission under section 9 was limited to 
actions for "rate damages", that is, damages caused by charging 
an unlawful or illegal rate. The particular question involved was 
damages from unjust discrimination in furnishing cars. The limi- 
tation of the jurisdiction of the Commission in this opinion, in 
which a majority concurred, was placed mainly upon the intent of 
the act, expediency, and the right of the Commission to determine 
for itself what controversies could be brought before it. Com- 
missioner Lane dissented, Commissioners Clements and Prouty 
concurring in the dissent, and declared: 

"The jurisdiction of the Commission is coextensive with the 
mandates and prohibitions of the act." 6 

The Supreme Court has not yet defined the Commission's 
jurisdiction, but it has declared it is not limited to "rate damages". 

"There is nothing in the Act to suggest that the damages which 
may thus be ascertained (sec. 8, 9, 13 and 16) are only those 
arising from unreasonable or unjustly discriminatory rates." 7 

4 As to what "transportation" includes see Southern Ry. v. Prescott 
(1916) 240 U. S. 632, 36 Sup. Ct 469. 

"(1909) 17 I. C. C. 361. 

"p. 370. The ruling in Joynes v. Penn. R. R, supra, was broadened in 
Hillsdale Coal & Coke Co. v. Penn. R R (1910) 19 I. C. C. 356, after 
a decision in Morrisdale Coal Co. v. Penn. R. R. (1910) 176 Fed. 748, 
holding the courts could not take jurisdiction over an action brought for 
unjust discrimination in furnishing cars, until a finding as to discrimination 
by the Commission. 

'Penn. R. R v. Clark Coal Co. (1915) 238 U. S. 456, 469, 35 Sup. Ct. 
896. 
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In earlier cases, the Commission has refused to entertain 
actions for damages caused by delay, 8 for failure to make prompt 
delivery, 9 for failure to furnish cars, except when a discriminatory 
practice was alleged. 10 

But the Commission entertains complaints for charges in excess 
of the published rates, i. e., illegal charges. If it is to limit its 
jurisdiction it would seem that the natural boundary would be 
between actions over which its jurisdiction was exclusive and 
those over which it was concurrent. But there is no authority for 
such a limitation upon the Commission's jurisdiction. 

Section 8 of the act provides that in case any common carrier 

"shall do, cause to be done, or permit to be done any act, matter, 
or thing in this act prohibited or declared to be unlawful, or shall 
omit to do any act, matter, or thing in this act required to be 
done" 

it shall be liable to the person injured in damages. 

This section created a cause of action for the breach of any 
provision of the act. 

Section 9 of the act provides that any person claiming to be 
damaged by any carrier 

"may either make complaint to the Commission as hereinafter 
provided for," 

or may bring suit in a district court. 

The clause "as hereinafter provided for" refers to section 13. 

Section 13 of the act provides that any person 

"complaining of anything done or omitted to be done by any 
common carrier subject to the provisions of this Act, * * * 
may apply to said commission by petition, * * *." 

These sections contain no limitation upon the kinds of com- 
plaint of which the Commission may take cognizance. The juris- 
diction described extends to all provisions of the act. A contra- 
vention of any provision of the act is within the Commission's 
jurisdiction, and the limits to the Commission's jurisdiction are 
co-extensive with the boundaries of the act. 

Sections 8, 9 and 13 must be considered separately from sec- 
tion 15. Section 15 prescribes an additional power of the Com- 

'Duncan v. A. T. & S. F. R. R. (1893) 6 I. C. C. 85. 
'Blume & Co. v. Wells Fargo & Co. (1909) 15 I. C. C. 53. 
"Macloon v. C. & N. W. Ry. (1892) 5 I. C. C. 84, and see Woodward 
& Dickerson v. L. & N. R. R. (1909) 15 I. C. C. 170. 
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mission, and is not descriptive of its jurisdiction over complaints. 
Its effect is to state that when during the course of investigations 
arising from complaints or from investigations on its own initia- 
tive, it is found that rates, charges, classifications, regulations, or 
practices are unreasonable or unjustly discriminatory the Commis- 
sion may make an order directed against the rates, charges, regu- 
lations or practices generally, and command that they cease, or be 
heavily penalized. Section 15 is for the general protection of the 
public. It is a declaration that the Commission when a complaint 
is heard is not limited to a consideration of the particular parties 
named. It may view the proceeding for the benefit of all. And 
while awarding damages or relief to a particular complainant, it 
may award general relief and protection to the public. Thus when 
a particular rate is declared unreasonable, or a practice unjustly 
discriminatory, and prohibited, a person not a party to the con- 
troversy may use such a finding as a basis for a complaint. 11 

It must be noted, however, that it is not in every complaint for 
damages that the powers granted under section 15 may be exer- 
cised. The power to issue what is analogous to mandatory injunc- 
tions is limited, and does not extend to every branch of the Act to 
Regulate Commerce. 

Section 15 declares that when "any individual or joint rates or 
charges" or when "any individual or joint classifications, regula- 
tions, or practices" are "unjust or unreasonable or unjustly dis- 
criminatory, or unduly preferential or prejudicial or otherwise in 
violation of any of the provisions of this Act", the Commission is 
empowered to determine and prescribe "what will be the just and 
reasonable individual or joint rate or rates, charge or charges" 
and "what individual or joint classification, regulation, or prac- 
tice is just, fair, and reasonable". And the Commission is empow- 
ered "to make an order that the carrier or carriers shall cease and 
desist from such violation to the extent to which the commission 
finds the same to exist". 

This power to enjoin or prescribe an act is limited to rates, 
classifications, regulations and practices. 

Regulations and practices is a broad term, and has not yet 
been defined. It was attempted in Interstate Com. Comm. v. 
111. Cent. R. R. 12 to limit the meaning of "practices", in section 15, 
before the 1910 amendment, to practices affecting rates. But the 

"Phillips v. Grand Trunk Ry. (1915) 236 U. S. 662, 35 Sup. Ct. 444 
"(1910) 215 U. S. 452, 477, 30 Sup. Ct. 155. 
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court properly held that "practices" were to be construed as prac- 
tices concerning transportation. In one sense any act of a carrier 
may be said to be a practice concerning transportation. 

In Atchison Ry. v. United States 1 * the court said that tariffs 
withdrawing a pre-cooling privilege "would have changed the 
practice". 

In Lootnis v. Lehigh Valley R. R. 1 * the court after describing 
a custom of a carrier in supplying lumber to construct bulkheads 
in box cars for certain shipments, said, "This practice was discon- 
tinued". Whether or not a shipper should be reimbursed for 
supplying these facilities was the issue, and the court declared 15 
"in the last analysis the instant cause presents a problem which 
directly concerns rate-making and is peculiarly administrative". 

And it was held in Mitchell Coal Co. v. Penn. R. R. 1B that a 
carrier's rule for the distribution of coal cars among shippers was 
justly or unjustly discriminatory as the Commission determined." 
It was contended by the Commission in United States v. Penn. 
R. R. 19 that the failure or refusal of a carrier to furnish cars 
of a particular kind was a practice. The court held such a refusal 
was not a practice. 

"Following a well-known rule of construction, we must rather 
suppose its association was intended to confine it to acts or con- 
duct having the same purpose as its associates. And there were 
many such acts for which the word could provide, — practices which 
confused the relations of shippers and carriers, burdened trans- 
portation, favored the large shipper and oppressed the small one." 

It seems to have been the intent of this decision to limit the 
meaning of practices to those matters affecting the reasonableness 
or discriminatory character of acts or omissions of carriers. In 
other words, "practices" as used in section 15 is not to be denned 
by a formula descriptive of the act itself, but the relation of the 
act to questions of reasonableness and discrimination. 
To sum up the jurisdiction of the Commission : 
It has exclusive jurisdiction in determining if, under particular 
facts, the qualified duties in the statute have arisen, and if there 
has been a breach of such a duty. 

"(1914) 232 U. S. 199, 218, 34 Sup. Ct. 291. 

"(1916) 240 U. S. 43, 47, 36 Sup. Ct. 228. 

"At p. 50. 

"(1913) 230 TJ. S. 247, 33 Sup. Ct. 916. 

"See also Penn. R. R. v. Clark Bros. Coal Mining Co. (1915) 238 U. S. 
456, 35 Sup. Ct. 896; 111. Cen. R. R. v. Mulberry Hill Coal Co. (1915) 238 
U. S. 275, 35 Sup. Ct. 760. 

"(1916) 242 TJ. S. 208. 
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It has jurisdiction to enjoin or prescribe any rate, classification, 
regulation or practice of a carrier, (and by practice must be under- 
stood an act affecting the qualified duties of carriers under the 
statute). 

It has jurisdiction over complaints for damages that arise from 
a breach of any provision of the act to regulate commerce. 

JURISDICTION OF COURTS. 

When we consider the jurisdiction of state and federal courts, 
we are met at the outset with the principle, long established, that 
while the state may by regulation of its intrastate commerce indi- 
rectly regulate interstate commerce, in the absence of federal 
regulation, when the federal authority has been exercised the 
state regulation is thereby repealed. Southern Ry. v. Reid. 1 * 

The Act to Regulate Commerce is an exercise of federal 
authority on a large scale. But to some extent it is only a deputi- 
zation to an arm of the federal government of power to exercise 
authority. And when, for example, the Commission has been 
given the power to regulate, and has not exercised the power, 
state regulations indirectly affecting the same subject matters con- 
tinue valid. Missouri Pacific Ry. v. Larabee Mills. 20 

Section 22 of the Act to Regulate Commerce declared that 

"nothing in this act contained shall in any way abridge or alter 
the remedies now existing at common law or by statute, but the 
provisions of this act are in addition to such remedies:" 

The preservation of the remedies carries with it the preserva- 
tion of the rights they were intended to enforce. But this sec- 
tion, of course, must be understood not to preserve a right and a 
consequent remedy that conflicts with a right under the act. 

Thus, the act declares it the duty of carriers to furnish trans- 
portation on reasonable request. State statutes imposing penal- 
ties for failure to furnish cars within a specified time have been 
held either an unreasonable interference with interstate commerce 
as in Houston & T. C. R. R. v. Mayes, 21 or inconsistent with the 
duty declared in the Act to Regulate Commerce. 42 

"(1909) 211 U. S. 612, 29 Sup. Ct. 214. 

"(1906) 201 U. S. 321, 26 Sup. Ct. 491. 

"So. Ry. v. Reid (1912) 222 U. S. 424, 32 Sup. Ct. 140; Chicago, R. I. 
& Pac. Ry. v. Hardwick Elevator Co. (1913) 226 U. S. 426, 33 Sup. Ct 
174; St Louis, Iron Mountain & So. Ry. v. Edwards (1913) 227 U. S. 265, 
33 Sup. Ct 262; Yazoo & M. V. R. R. v. Greenwood Grocery Co. (1913) 
227 U. S. 1, 33 Sup. Ct. 213. 
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Where the state statute or common law duty conflicts with 
that declared in the act, it is plain enough that the federal author- 
ity is supreme. But where the right and duty at common law or 
state statute is the same as that declared in the act, the forum 
of its remedy is sometimes obscure. The language of section 22 
clearly retains in the courts jurisdiction over the breach of any 
duty at common law or by state statute not in conflict with a duty 
declared in the act, and section 9 above quoted gives the shipper 
an election between seeking his remedy for the breach of any duty 
under the act in federal courts or before the Commission. 

At common law there existed a duty to charge reasonable 
rates, and to perform most of those duties we have described 
as qualified, whose breach depends upon the qualitative character 
of the particular act or omission. It, therefore, became evident 
that if sections 9 and 22 were given their face value the rulings 
of the Interstate Commerce Commission would have little force 
and effect. For if courts, state or federal, maintained a concur- 
rent jurisdiction, the Commission's decisions would be at best 
persuasive, and what was a reasonable rate according to the Com- 
mission might be unreasonable in a court. The same practices 
might be approved or condemned by the different tribunals, and 
discriminations be just or unjust according to the place of deter- 
mination. Such results would only multiply the injustice and 
evils the act sought to prevent. A uniform system of decisions 
regarding rates and practices, and a single competent authority 
were looked upon as absolutely necessary. 

Consequently in Texas & Pacific Ry. v. Abilene Cotton Oil 
Co. 23 Mr. Justice White held that the act gave the Commission 
exclusive jurisdiction over the reasonableness of rates, questions 
of discrimination and preference, practices, and the various duties 
of carriers, which we have called qualified; that it would defeat 
the purposes of the act if courts were given a concurrent jurisdic- 
tion over those questions which the Commission was established 
to determine ; and that therefore sections 9 and 22 of the act must 
be construed in the light of the purpose of the act, and the juris- 
diction of courts as to these matters was denied. He said: 2 * 

"The independent right of an individual originally to maintain 
actions in courts to obtain pecuniary redress for violations of the 
act conferred by the ninth section must be confined to redress of 

a (1907) 204 U. S. 426, 27 Sup. Ct. 3S0. 
"At p. 442. 
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such wrongs as can, consistently with the context of the act, be 
redressed by courts without previous action by the Commission." 

And in a later case Mr. Justice Lamar summed up the doc- 
trine : 

"Construing, therefore, §§ 8, 9 and 22 in connection with the 
statute as a whole, it appears that the Act was both declaratory 
and creative. It gave shippers new rights, while at the same 
time preserving existing causes of action. It did not supersede 
the jurisdiction of state courts in any case, new or old, where the 
decision did not involve the determination of matters calling for 
the exercise of the administrative power and discretion of the Com- 
mission; or relate to a subject as to which the jurisdiction of the 
Federal courts had otherwise been made exclusive." 25 

When a federal statute creates a duty, an action for a breach 
may be brought in a state court unless exclusive jurisdiction is 
placed elsewhere. 20 

But we have seen that by section 9 of the act, complaints for 
damages arising from its breach were to be brought before the 
Commission or the federal courts. And, therefore, when any 
right created by the Act to Regulate Commerce gives rise to a 
cause of action, the state courts have no jurisdiction. 27 

The jurisdiction of state courts is limited to actions arising 
from those rights that had existed at common law or by statute 
prior to the enactment of the Act to Regulate Commerce. 

In this connection, attention should be called to the obiter dicta 
of the court in Penn. R. R. v. Puritan Coal Co., where it was 
said : 28 

"But if the carriers' rule, fair on its face, has been unequally 
applied and the suit is for damages, occasioned by its violation or 
discriminatory enforcement, there is no administrative question 
involved, the courts being called on to decide a mere question of 
fact as to whether the carrier has violated the rule to plaintiff's 
damage. Such suits, though against an interstate carrier for dam- 
ages arising in interstate commerce, may be prosecuted either in 
the state or federal courts." 

*Penn. R. R. v. Puritan Coal Co. (1915) 237 U. S. 121, 130, 35 Sup. Ct 
484. 

"Second Employers' Liability Cases (1912) 223 U. S. 1, 57, 32 Sup. Ct. 
169; Claflin v. Houseman (1876) 93 U. S. 130. 

"Darnell v. 111. Cen. R. R. (1912) 225 U. S. 243, 32 Sup. Ct. 760; Penn. 
R R v. Clark Coal Co. (1915) 238 U. S. 456, 35 Sup. Ct 896. 

"237 U. S. at p. 131. 



318 COLUMBIA LAW REVIEW. 

And see to the same effect Penn. R. R. v. Sonman Shaft Co., 29 
Penn. R. R. v. Stineman Coal Mining Co. 30 While these decisions 
state explicitly that actions for damages from discrimination 
may be brought in state courts, they are out of harmony with 
the interpretation of the act in the Abilene Oil Co. case. 
Discrimination is not of itself the breach of a duty laid upon a 
carrier by the act or by common law. Unjust discrimination is 
the violation of the duty. And the moment the issue turns upon 
the unjustness of an act the appeal is made to the administrative 
discretion of the Commission, which is exclusive. It is possible 
that certain specified acts of a carrier may be declared ipso facto 
unjustly discriminatory, and the exercise of the discretion of the 
Commission having been rendered needless, an action in the courts 
without a preliminary finding of the Commission would be logical. 
The granting of a rebate to one shipper and refusal to another 
might constitute a conclusive presumption of unjust discrimina- 
tion. 31 The discriminatory application of a rule of car distribu- 
tion might present an issue of justness or unjustness. But, in 
any case, if the presumption arises, it must arise under the Act 
to Regulate Commerce. Even a rebate was not conclusive evi- 
dence of unjust discrimination at common law. And therefore, 
the jurisdiction of such an action should be limited to the federal 
courts. 

It may be that confusion has arisen because the act of a 
carrier in failing to furnish cars may give rise to two different 
causes of action, — first, a breach of the common law duty (and 
also the statutory duty) to furnish transportation, and second, 
a breach of the statutory duty not to discriminate unjustly. 
Over the first class of causes of action state courts have jurisdic- 
tion. Over the second class their jurisdiction is not reconcilable 
to the accepted interpretations of the act. 

We may summarize the jurisdiction of state and federal courts 
as follows: 

Federal courts have exclusive jurisdiction (as against state 
courts) over causes of action arising from the rights and duties 
created by the Act to Regulate Commerce. And among the 
created rights must be included the findings of the Commission, 

"(1916) 242 U. S. 120, 37 Sup. Ct 46. 

*>(1916) 37 Sup. Ct 118. 

"See Mitchell Coal & Coke Co. v. Penn. R. R. (1913) 230 U. S. 247, 266, 
33 Sup. Ct 916. 
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when such findings are necessary conditions precedent to causes of 
action.* 2 

Federal courts have concurrent jurisdiction with state courts 
over causes of action arising from rights and duties declared by 
the Act to Regulate Commerce, but which had existed at common 
law or by statute. 

State courts have jurisdiction over causes of action arising 
from rights and duties existing at common law or by statute which 
are not in conflict with the provisions of the Act to Regulate Com- 
merce, and which are not in the class of qualified duties, depen- 
dent upon the qualitative character of an act or omission of a 
carrier. 8 * 

Henry Huix. 
Washington, D. C. 

! °Penn. R. R. v. Clark Coal Co., supra, note 3; Darnell v. Ill Cent. 
R. R., supra, note 3. 

"An award of reparation by the Commission may be enforced in state 
as well as federal courts by amendment of June 18, 1910, to section 16 of 
the act. 



